
IN THE COURT OF THE
MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR :  : TEZPUR  

PRESENT :  Sri A. Borthakur, 
 Member, Motor Accident Claims Tribunal

                                Sonitpur, Tezpur 

JUDGMENT IN M.A.C. CASE NO.   404 OF 2009  

Smt. Prema Kalita
Wife of Late Soneswar Kalita
Resident of Panbari Tea Estate
Mouza - Dhekiajuli
PS - Dhekiajuli
Dist – Sonitpur, Assam  ......  Claimant

–Versus–
1. The Manager

Panbari Tea Estate
PO- Darrang, Panbari
PS - Dhekiajuli
Dist – Sonitpur, Assam
[Owner of Vehicle No. WB-02-2A / 801 ]

3.      The Oriental Insurance Co. Ltd.
Insurer of the Vehicle No. WB-02-2A / 801] 

…...Opposite Parties

A  P  P  E  A  R  A  N  C  E

For the Claimant : Sri  Sadhan Das
 Advocate

For the Opposite Party No.  1 : Sri Srilal Gupta
 Advocate

For the Opposite Party No.  2 : Sri S. Acharjee
 Advocate

Date of evidence : 05–01–2012 & 
01–09–2012 

Date of Argument : 08–03–2013 

Date of Judgment : 30–03–2013
( Reasons cited)



J  U  D  G  M  E  N  T   

 This  is  a  proceeding u/s  166 of  Motor  Vehicles  Act,  1988 (  For 
short, ‘MV Act’) filed by the claimant, who is the wife of the deceased, claiming 
compensation, on account of death of her husband Soneswar Kalita, in a vehicular 
accident. 

 The claimant’s case, precisely, is that, on 25-10-1994, the deceased 
Soneswar  Kalita,  was  proceeding from Panbari  T.E.  towards  Dhekiajuli  town, 
along with the Manager of the T.E., driving the vehicle, bearing registration No. 
WB-02-2A / 801, owned by OP No.1, the Manager, Panbari T.E., as part of his 
duty. At about 10 a.m., when they reached near the SBI, Dhekiajuli Branch, on 
NH 52, all of a sudden, a gang of extremist, after committing robbery of the SBI, 
Dhekiajuli Branch, opened fire indiscriminately, which hit the vehicle driven by 
the  claimant’s  husband.  A  bullet  wounded  the  left  side  of  the  chest  of  the 
claimant’s husband and as a result, he lost control over the vehicle and met with an 
accident and died on the spot. However, the Manager miraculously escaped unhurt 
in the accident. Post Mortem examination on the dead body of the deceased was 
done  at  Kanaklata  Civil  Hospital,  Tezpur.  The  deceased,  aged  50  years,  was 
employed as a driver of the said Tea Estate by the employer - the Manger, Panbari 
T.E., Dhekiajuli, Sonitpur, Assam and the deceased had an  income of Rs.3,500/-, 
per month.  It has been stated that the deceased was a healthy man, hard worker 
and great enthusiastic and was the sole bread earner of the family comprising of 
his wife, five minor girls and one minor boy, who have now attained majority. It 
has been further stated in the petition that though the claimant was temporally 
appointed as ‘AAYA’, in the hospital of the said tea garden with low salary, she 
was terminated from service after few years. The claimant has further stated that 
the claim had been made under the WC Act, 1923, vide WC Case No.31/06 before 
the Workmen Compensation Commissioner, Zone III at Tezpur, but the said claim 
case was disposed of on withdrawal by the claimant due to certain legal grounds. 
In connection with the accident, Dhekiajuli PS Case No. 163/94 was registered. 
The OP No.1 was the owner of the said vehicle and the vehicle was duly insured 
with the OP No.3, the Oriental Insurance Company Ltd. Hence, the claimant has 
claimed a compensation of Rs.8,70,000/- from the OPs. 

OWNER   AND INSURER AS OPS :   

On  receipt  of  the  notice,  OP  No.  1,  the  owner  of  the  vehicle, 
contested the case by filing a written statement. OP No.2, the Oriental Insurance 
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Company Ltd., the insurer of the vehicle, bearing registration No. WB-02-2A / 
801, on receipt of the notice, contested the case by filing a written statement.

WRITTEN STATEMENTS :

The OP No.1, the owner of the vehicle, bearing registration No. 
AS- WB-02-2A / 801, has contested the proceeding, on the grounds, inter-alia, 
that the claim is not maintainable in the present form and under the principles of 
res-judicata ; that the claim is bad for suppression and non-disclosure of material 
facts.  It  has  been  submitted  that  the  OP  No.1  is  not  liable  to  pay  any 
compensation, in any manner, as the vehicle bearing registration No. WB-02-2A / 
801, which was driven by the deceased, was duly and comprehensively insured 
with the Oriental Insurance Co. Ltd.(OP No.2) and duly complying with the terms 
and conditions of the Insurance Policy, and therefore, liability, if  any, is to be 
indemnified by the Insurance Company (OP No.2).  OP No.1 has admitted that the 
claimant  was   appointed  as  ‘AAYA’ in  their  Tea  Garden  from the  month  of 
November, 1994, on compassionate  ground, on monthly salary of Rs.2,000/- with 
ration and perks, but denied termination of the service of the claimant, rather the 
claimant  wilfully  left  the  job  without  just  and  reasonable  cause.  It  has  been 
submitted by the OP No.1 that Panbari Tea Company Ltd had already paid certain 
amounts towards provident fund, Gratuity, DLI and Family Pension and further, 
Govt. of Assam has also granted a sum of Rs.1,00,000/- to the petitioner as Ex-
gratia as compensation in  respect of  death of  the  deceased.   Hence,  prayed to 
dismiss the petition against the OP No.1. 

 OP No.2, the Oriental Insurance Company Ltd. has contested the 
claim proceeding by filing a written statement, on the grounds, inter-alia, that the 
claim is neither maintainable in its present form nor under the provision of the 
Motor vehicles Act ; the claimant has no right to sue without impleading the other 
legal representatives of the deceased ; that there is no cause of action against the 
OP No.2,  as  the  deceased Soneswar  Kalita  alleged  to  have  died  in  the  bullet  
wound on chest caused by a gang of extremist and the same was not direct and 
proximate cause for the alleged accident ; that the claim petition is  incompetent 
and not tenable ; that the vehicle was not insured with the OP No.2 and that the 
vehicle was not plied and driven properly by fully complying with the terms and 
conditions of the policy and endorsement forming part of the policy, including 
valid driving licence, uptodate road tax payment, road permit, fitness certificate 
etc.   The  OP No.2  has  denied  the  statements  made  in  the  claim petition  and 
demanded strict proof thereof including involvement of the vehicle in the accident 

3



in the manner, as alleged in the claim petition. Age, occupation and income of the 
deceased have been disputed. The OP No.2  has submitted that the liability, if any, 
will always be subject to the terms and conditions and limitations as are detailed 
and specified in the Policy of Insurance and Motor Vehicles Act and the Rules 
framed thereunder. The OP No.2 has also submitted that claimant is to substantiate 
the claim of filing claim under Workmen Compensation Act, 1923, being case No. 
31/06 and disposal of the case on withdrawal by the claimant due to certain legal 
grounds. Hence, it is prayed to dismiss the claim petition against the OP No.2. 

In view of the above pleadings, the  issues framed by my learned 
predecessor, on 16-11-2011, are re-cast as follows, in order to reach a just decision 
in the proceeding : 

 I S S U E S

1. Whether the death of Suneswar Kalita arose out of use of motor 
cycle, bearing No. WB-02-2A / 801 ? If so, 

2. Whether the accident occurred due to rash and negligent driving 
of vehicle No. WB-02-2A / 801, by the deceased-driver  ?

   3. Whether the claimant is entitled to any compensation, as prayed 
for, and if yes, from whom and to what extent ?

  In order to prove the claim, the claimant has tendered evidence-on-
affidavit of two witnesses, including herself, namely, Smt.  Prema Kalita (CW-1) 
and Sri Tilak Ch. Nath  (CW-2), while OP No.2, the Oriental Insurance Company 
Ltd.  cross-examined them. The Ops,  on the other hand,  have not adduced any 
evidence. The claimant has also exhibited some documents, such as, certified copy 
of  Post  Mortem Examination  Report,  Death  Certificate,  driving  licence  of  the 
deceased and certified copy of order,  dated 20-11-2008, of WC Commissioner, 
Tezpur in W.C. No.31/06 vide Exts. 1 to 4. 

   
 I have heard the oral argument advanced by the learned counsel for 

both  the  sides.  I  have  also  appreciated  the  evidence,  oral  and  documentary, 
proffered by the claimant’s side. 
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THE DECISION AND THE REASONS THEREFOR

ISSUE NO. 1   & 2  

Both  the  issues  are  being  inter-woven,  and  for  the  sake  of 
convenience, they are taken together for consideration. 

The claimant, in her evidence on affidavit, has stated that on 25-10-
1994,  while  her  deceased-husband  Soneswar  Kalita,  who  was  working  as  the 
permanent driver of Panbari Tea Garden, was proceeding from Panbari T.E. along 
with the Manager of the T.E. towards Dhekiajuli town, at about 10 a.m., on the 
road of Dhekiajuli- Batasipur, a gang of extremist, after committing rubbery, in the 
State Bank of India at Dhekiajuli Branch, while returning on a vehicle, opened fire 
at random. As a result,  a  bullet pierced through the chest  of the deceased and 
consequently, their vehicle capsized in a nearby paddy field. The claimant found 
the dead body of her husband in the Dhekiajuli Police Station. 

In cross-examination made by OP No.1, the owner of the vehicle, 
the claimant has stated that on the date of accident,  he was driving the garden 
vehicle from garden office to Dhekiajuli  town, on garden duty, along with the 
Manager of Panbari Tea Estate. CW-1 has stated that she had been employed by 
the garden authority on compassionate ground. She has further deposed that she 
relinquished the  job  on  her  own accord  and that  the  garden authority  has  not 
terminated her service. 

In cross-examination made by OP No.2, the Insurance Company, the 
claimant has admitted that since she was a Tea Garden employee, a case under the 
Workmen Compensation Act was filed praying for compensation, on account of 
death of her husband, in connection with garden duty. She has stated that she has 
not obtained any compensation under the Workmen Compensation Act. She has 
stated that the instant claim case was filed after lapse of 15 years from the date of 
death  of  her  husband  without  assigning  any  explanation  for  inordinate  delay 
caused in filing the instant case.  She has denied the suggestion that the said case 
under  the  Workmen Compensation  Act  was withdrawn,  as  it  was  liable  to  be 
dismissed under law. She has also denied the suggestion that the instant claim 
proceeding is not maintainable in law, being abated by efflux of time and that 
since her husband died due to bullet injury punched by dacoits, she is not entitled 
to get compensation under the Motor Vehicles Act. 
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Sri Tilak Ch. Nath, who has tendered his evidence on affidavit, as 
CW-2, has supported the evidence of the claimant, stating that on 25-10-1994, at 
about 10 a.m., he was at his shop and he witnessed the incident, which took place 
in front of his shop. He has further deposed that at that time, a gang of extremist 
came on a vehicle and after committing dacoity in SBI, Dhekiajuli Branch, and 
while  returning,  the  gang of  dacoits  opened  fire  at  random.  At  that  time,  the 
deceased Soneswar Kalita,  who was driving the vehicle No. WB-02-2A / 801, 
accompanied by the Manager of the garden, sustained bullet injury on his chest 
resulting capsize of the vehicle in a nearby paddy field. Then, the extremist left the 
place hurriedly. CW-2 rushed to the spot and took out the driver-Soneswar Kalita 
and the Manager from inside the vehicle. Immediately thereafter other people also 
assembled,  and  they  shifted  them  to  Dhekiajuli  PHC.  However,  the  driver-
Soneswar Kalita died on the same day. 

In  cross-examination  made  by  OP  No.1,  the  owner,  CW-2  has 
deposed that at  the  time of  accident,  he  was at  his  tea-stall,  situated near  the 
Industrial Tiniali at Batashipur road. CW-2 has further deposed that the passenger 
and driver of the vehicle were thrown to a distance of about 70 ft. from the place 
of the accident, where they were attacked and found under water.  

In  cross-examination made by OP No.1,  the  Insurance Company, 
CW-2 has admitted that he has mentioned in his evidence on affidavit that after the 
incident, the deceased was rolling into the paddy field. 

 On  scrutiny  of  the  claim  petition,  the  evidence  of  CW-1  (  the 
claimant) and CW-2 Sri Tilak Ch. Nath along with the contents of the exhibited 
documents, namely, Ext.1,  the Post Mortem Examination Report and Ext.2, the 
Death   Certificate,  Ext.3,  the  driving  licence,  as  a  whole,  it  appears  that  the 
claimant’s husband Soneswar Kalita was a driver by profession and at the relevant 
time, he was driving the vehicle No. WB-02-2A / 801, belonging to the OP No.1, 
Manager, Panbari T.E., and in course of driving the vehicle, aforementioned, on 
25-10-1994,  at  about  10-10  a.m.,  near  SBI  Dhekiajuli  Brach,  under  PS- 
Dhekiajuli,  on  NH 52,  some  unknown miscreants  /  extremists  opened  fire,  at 
random, and as a result, the deceased-driver sustained bullet injury on his chest, 
which entailed his death. It appears that with reference to Dhekiajuli PS Case No. 
163/94, dated 26-10-06, the Ext.1, Post Mortem Examination on the dead body of 
the deceased was performed. 
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In  view of  the  above  fact  situation  and  applying  the  concept  of 
‘death due to accident arising out of the use of motor vehicle’, incorporated in 
Section 165(1) of the MV Act coupled with the principles laid down in Rita Devi 
& Ors, Appellant –Vs- New India Assurance Co. Ltd, Respondents, reported 
in 2000 (2)  GLT (SC) 1 and Mafisuddin Khatim –Vs- National  Insurance 
Company Ltd., 2011 (1) GLT 309, it can conclusively be said, in the instant case, 
that the cause of death of the deceased Soneswar Kalaita, who at the relevant time 
of incident was undisputedly driving vehicle No. WB-02-2A / 801, belonging to 
OP No.1, sustained bullet injury sprayed indiscriminately by a gang of militants, 
on public road, certainly arose out of the use of the said motor vehicle, in course of 
his undisputed employment as driver of the vehicle, in absence of any evidence of 
negligence or lapse on his part. 

Accordingly, the issue No.1 is decided in the affirmative, while the 
Issue No.2, in the negative. 

ISSUE NO.   3  

  The claimant-wife of the deceased has claimed in claim petition and 
in her evidence as CW-1 that her husband Soneswar Kalita was a workman being 
the driver of the OP No.1, the Manager, Panbari Tea Estate and in course of his 
employment  met  with  the  accident  on  25-10-1994,  at  about  10-10  a.m.,  at 
Dhekiajuli, on public road, where he sustained bullet injury caused by a gang of 
dacoits and in connection with the aforesaid accident, arising out of use of motor 
vehicle, approached the Commissioner under the Workmen’s Compensation Act, 
1923, but the same was dismissed, on withdrawal, vide Ext. 3, the certified copy 
of the order, dated 20-11-2008, passed, in WC Case No. 31/06. Here it may be 
mentioned that the legal representatives of the deceased workman has a choice to 
approach either the Commissioner under the Workmen’s Compensation Act or the 
Motor  Accident  Claims  Tribunal  under  the  Motor  Vehicles  Act,  1988.  The 
limitation of six months provided in sub-section (3) of Section 166 of the Motor 
Vehicles Act, 1988 and the power of the Claims Tribunal to condone the delay 
upto the expiry of 12 moths was deleted by the Motor  Vehicles Amendment Act, 
1994, which came into effect from 14-11-1994. The claimant has instituted the 
instant proceeding on 16-11-2009, that is, after lapse of about 15 years in regard to 
the accident that occurred on 25-10-1994, that is, before the new amendment Act, 
1994, that had come into force effect from 14-11-1994.  However, relying on the 
decision given in New India Assurance Company Ltd. –vs- Smt.Gurubari & Anr.  
[2013 (1) TAC 227 ( Jhar)] in the light of the Apex Court’s decision in New India 
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Assurance Company Ltd. –vs- C. Padma & Anr. [2004 (1) TAC 10 (SC)], this 
Tribunal is of the view that such technicalities of the limitation should not come in 
the way of the claimant in view of the MV Act being a beneficial legislation and 
as such, it is held that the claim is maintainable even belatedly. 

 With regard to the age of the deceased, it appears that in the claim 
petition, the age of the deceased is mentioned as 50 years, on 25-10-1994, that is, 
on the date of the accident. The post mortem examination report, Ext.1, also shows 
the age of the deceased to be 50 years. The claimant-wife has, however, mentioned 
her age to be 58 years, on the date of presentation of her claim petition, that is, on 
16-11-2009. In view of the above position, as it has emerged from the aforesaid 
oral testimony, the age of the claimant- wife is  accepted to be 58 years as on  
16-11-2009, that is, on the date of filing of the instant claim petition. 

 It  has been stated in the claim petition as well as in evidence on 
affidavit by the claimant that the deceased-husband Soneswar Kalita was working 
as a permanent driver in the Panbari Tea Estate and he used to earn Rs.3,500/-, per 
month, which he contributed to the maintenance of his entire family, consisting of 
his  wife  and  five  children,  out  of  whom  two  daughters  have  been  given  in 
marriage  and the  remaining children  have  attained majority.  In  support  of  the 
income  of  the  deceased,  though  claimant  has  not  produced  any  certificate  of 
income,  but  as  emerged  from  the  evidence  on  record,  it  is  apparent  that  the 
deceased was employed as permanent driver in the Panbari Tea Estate under the 
OP No.1, the employer, and his income of Rs.3,500/, per month, as mentioned in 
the  claim petition and in  evidence,  it  is  found to be  reasonable  and therefore, 
accepted. 

 The age of the claimant Smt. Prema Kalita (CW-1), the wife of the 
deceased Soneswar Kalita, in the proceeding, being 58 years, at the time of filing 
of the claim, on 16-11-2009, the appropriate multiplier, as per the second schedule 
of the MV Act, is chosen to be 8.  For the purpose of assessing the compensation,  
the income of the deceased can be taken at Rs. 3,500/-, per month, which, in turn,  
comes to Rs. 42,000/- ( Rs.3,500/- x 12 months). After deducting 1/3 rd from the 
annual income as the personal expenses, which the deceased, would have incurred 
towards his personal expenses had the deceased been alive, and thus, Rs. 28,000/- 
is found to be the annual loss of dependency due to the death of the deceased 
Soneswar Kalita.  
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In  the  claim  petition,  the  claimant  has  claimed  that  the  vehicle, 
bearing registration No. WB-02-2A / 801, was duly insured with OP No.2, the 
Oriental  Insurance  Company  Ltd.,  on  the  date  of  accident,  being  Policy 
No.311200/40/0/94/MV/02111/PC,  valid  from  03-01-1994  to  02-01-1995.  OP 
No.1, the owner of the vehicle, in his written statement has also claimed that the 
vehicle was duly insured with the OP No.2, the Oriental Insurance Company Ltd., 
as claimed by the claimant. The plea of the OP No.2, in its written statement, is 
that of denial and that it was for the third party liability. Neither the claimant nor 
the OPs has / have produced a copy of the Insurance Policy. OP No.2 in cross-
examination  has  not  contested  by  denying  the  insurance  of  the  vehicle, 
aforementioned with it and on the other hand, there is no evidence produced to the 
contrary. Therefore, it is held that vehicle No. WB-02-2A / 801 was duly insured 
with OP No.2, Oriental Insurance Company Ltd. and it was valid on the date of 
accident, as claimed by the claimant. 

The  claimant  has  produced  and  exhibited  the  duplicate  driving 
licence of the deceased, issued by the DTO, Sonitpur, Tezpur, vide Ext.3 and it 
shows it was renewed upto 28-06-1995. Therefore, on the date of the accident, that 
is, on 25-10-1994, the deceased was admittedly, driving the vehicle with a valid 
driving licence. 

In  the  premises,  this  Tribunal  is  of  the  humble  opinion  that  the 
claimant is entitled to compensation, as follows : 

Annual loss of dependency Rs.     28,000
Multiplier                                             =                              x   8  
            =  Rs.      2,24,000
PLUS
Loss of consortium            = Rs.          10,000
Loss of love and affection              = Rs.          10,000
Loss of Estate = Rs.            3,000
Funeral expenses                                 =            Rs.            2,000  

T O T A  L =         Rs.       2,49,000/-

Accordingly,  the  claimant is  entitled  to  a  total  compensation  of 
Rs. 2,49,000/- ( rupees two lakhs forty nine thousand ) only.

 From the evidence on record, as discussed above, it appears that the 
vehicle,  bearing  registration  No.  WB-02-2A /  801,  was  duly  insured  with  OP 
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No.2, the Oriental Insurance Company Ltd., on the date of accident, being Policy 
No.311200/40/0/94/MV/02111/PC, valid from 03-01-1994 to 02-01-1995, and on 
the other hand,  there is  no evidence that  the OP No. 1,  the owner,  committed 
breach of the terms and conditions of the Insurance Policy. Therefore, OP No. 2 
the  Oriental  Insurance  Company  Ltd.  shall  be  liable  to  pay  the  claimant  the 
amount of compensation, aforementioned, awarded by this Tribunal. 

 A  W  A  R  D 

  In the result, the claim is settled at Rs. 2,49,000/- ( rupees two lakhs 
forty nine thousand ) only in favour of the claimant with interest @ 9%, per 
annum,  from  the  date  of  institution  of  the  case,  that  is,  on  16-11-2009,  till 
realisation. 

 An amount of Rs.1,000/- shall be paid to the claimant, on account of 
cost of the proceeding.

 OP No.2, the Oriental Insurance Company Ltd. is directed to pay the 
aforesaid amount of compensation awarded to the claimant within a period of one 
month from today. 

Let a copy of this judgment and award be forwarded to O.P. No. 2, 
the Oriental Insurance Company Ltd.

  Given under my hand and seal of this Court on this the 30th day of 
March, 2013.

             ( A. BORTHAKUR)
        MEMBER

                 MOTOR ACCIDENT CLAIMS TRIBUNAL
                    SONITPUR : : TEZPUR

Dictated and corrected by me

(A. BORTHAKUR)
MEMBER
MOTOR ACCIDENT CLAIMS TRIBUNAL
SONITPUR : : TEZPUR

Typed & transcribed by me :

J. K. Muru, Steno
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ANNEXURE

M.A.C. CASE NO. 404 OF 2009

LIST OF CLAIMANT WITNESSES

CW–1 : Smt. Prema Kalita, claimant

CW–2 : Sri Tilak Ch. Nath

LIST OF OPs WITNESS

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY CLAIMANT

Exhibit –1  : Certified copy of Post Mortem Examination Report

Exhibit –2  : Death Certificate

Exhibit –3   : Driving Licence of deceased

Exhibit –4   : Certified copy of order dated 20-11-08 of WC 

 Commissioner, Tezpur in W/C No. 31/06

OPs EXHIBIT

N  I L 
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